DISTRICT OF OREGON
Case 13-31286-tmb7 Doc 378 Filed 02/05/14 FILED

February 05, 2014
Clerk, U.S. Bankruptcy Court

IT IS ORDERED AND NOTICE IS GIVEN that unless within 23 days of the date in the FILED stamp
above an interested party BOTH: (1) files a written objection to the Motion below, SETTING FORTH
the specific grounds for such objection, with the Clerk of Court (i.e., if the 5-digit portion of the Case
No. begins with 3 or 4, at 1001 SW 5th Ave. #700, Portland OR 97204; OR, if it begins with a 6 or 7, at
405 E 8th Ave #2600, Eugene OR 97401), AND (2) serves a copy on the movant and any attorney for
the movant at the service address(es) below, the movant will thereafter settle and compromise the
matter upon the terms below and the settlement will be deemed approved without further order.
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TRISH M. BROWN
U.S. Bankruptcy Judge

UNITED STATES BANKRUPTCY COURT

DISTRICT OF OREGON

Inre
Case No. 13-31286-tmb7

Absorbent Technologies, Inc.
MOTION AND NOTICE OF INTENT
TO SETTLE AND COMPROMISE,
AND ORDER THEREON

(re EPA-related Admin. Claims &
Queen Ave. Personal Property)
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Debtor(s)

The undersigned trustee, Kenneth S. Eiler , moves to settle and compromise the
following described dispute upon the following terms:

The Trustee has negotiated a resolution of all claims, including the approx. $400,000 priority admin claim
asserted by the U.S. Environmental Protection Agency (the "EPA"), and the approx. $598,000 priority admin claim
alleged by David L. Ellis, Pamela L. Ellis, and Farouk H. Al-Hadi (the “Queen Owners”) as tenants-in-common of
the property located at 140 Queen Avenue SW, Albany ("Queen Property"), in exchange for a $115,000 payment
to the EPA from the Estate and the Estate's release of any and all rights in the personal property at the Queen
Property. The settlement will also resolve the EPA-related portion of the ch. 7 admin claim of Lombard Foods,
Inc., an Oregon corporation (the “Ferry Owner”), the owner of 2830 Ferry Street SW, Albany ("Ferry Property").

Debtor operated a commercial agricultural chemical formulating business. Debtor’'s operations included
the use and storage of hazardous substances at both the Queen Property and the Ferry Property (together, the
"Site"). On or about October 11, 2013, Debtor ceased operations and essentially abandoned the Site. On
October 15, 2013, the City of Albany requested that EPA assist it in addressing threats posed by the Site. EPA
performed an emergency removal action, including removal of acrylonitrile from a 20,000 gallon tank for off-site
disposal. During its assessment, EPA identified hazardous substances, including acrylonitirile, hydrogen
cyanide, potassium hydroxide, sulfuric acid, phosphoric acid, methanol and toxic metals that posed significant
risks to human health and the environment.

On October 23, 2013 (the "Conversion Date"), the Court granted Debtor's motion to convert from ch. 11 to
ch. 7. As of the Conversion Date, EPA had incurred approximately $172,716.14 performing response actions at
the Site. On November 6, 2013, EPA issued an Action Memorandum that selected additional response actions to

761.2 (12/18/06) Page 1 of 2 *** CONTINUED ON NEXT PAGE ***


jleonard
Text Box
                                      
(re EPA-related Admin. Claims & 
Queen Ave. Personal Property)


Case 13-31286-tmb7 Doc 378 Filed 02/05/14

address environmental and human health risks posed by conditions at the Site. The selected actions were
performed by the Queen Owners and the Ferry Owner under the oversight of EPA. EPA’s oversight was
performed by its On-Scene Coordinator, Dan Heister, with the assistance of Ecology and Environment, Inc. All
of these Action Memorandum-related actions were performed after the Conversion Date. The EPA-selected
removal action was completed on or about January 9, 2014. EPA incurred approximately $226,435.18
performing and overseeing the performance of response actions at the Site after the Conversion Date. EPA
intends to assert a chapter 7 administrative claim against the Estate for this approximately $226,435.18 of
post-conversion expense, as well as a chapter 11 administrative claim for the approximately $172,716.14
incurred pre-conversion (together, the “EPA Admin. Claim”).

The parties agree that the acylontirile, hydrogen cyanide, potassium hydroxide, sulfuric acid, phosphoric
acid, methanol, and metals left on the Site constitute “hazardous substances” within the meaning of Section
101(14) of CERCLA, 42 U.S.C. § 9601(14), and the Site is a “facility” as defined by Section 101(9) of CERCLA,
42 U.S.C. 8§ 9601(9). There have been “threatened releases” of hazardous substances from the Site under

*** CONTINUED BELOW ***
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DATE: 2/4/14 /s/ Kenneth S. Eiler

Trustee

Service Address: 515 NW Saltzman Rd., PMB # 810, Portland, OR 97229

Email: kenneth.eiler@7trustee.net

Name of Attorney for Trustee: Justin D. Leonard, OSB 033736

Service Address: 111 SW Columbia, Suite 1100, Portland, OR 97201

direct: 971.634.0192 / email: jleonard@ML-LLP.com

*** CONTINUED FROM ABOVE ***
Section 101(22) of CERCLA, 42 U.S.C. § 9601(22). The EPA alleges that the Estate, the Queen Owners, and the
Ferry Owner are responsible parties jointly and severally liable for EPA response costs, in addition to the approx.
$400,000 and $230,000 spent directly by the Queen Owners and the Ferry Owner, respectively, on remediation.

The Trustee has negotiated a settlement by which the EPA will release the Estate and the Site owners of its
over-$400,000 CERCLA claim for only $250,000. Queen Owners are selling the Queen Property and depositing
$135,000 of the proceeds into an escrow account, to which the Estate shall immediately pay $115,000 upon
approval of this settlement. This $115,000 represents (1) $62,500 on behalf of the Ferry Owner to resolve the Ferry
Owner’s chapter 7 administrative claim demand for EPA-related contribution under its now-rejected lease, and (2)
a payment of $52,500 on behalf of the Estate, on account of the Estate’s alleged independent liability to the EPA.

This $115,000 payment is being made by the Trustee to resolve not only the EPA-portion of the Ferry Owner's
admin. claim and the entire EPA Admin. Claim at a significant discount, but is also based and contingent on the
Queen Owners’ agreement to fully release any and all claims of the Queen Owners (including assigns) against the
Trustee and Estate, including related to any and all tangible personal property atthe Queen Property at any point
in time and environmental remediation thereof, in exchange for the Trustee's release and transfer to the Queen
Owners of any and all rights, title, and interest of the Estate in the Queen personal property, including any and all
rights, title, and interest of Vencore Solutions LLC (“Vencore”) and Water Conservation Technologies, Inc.
(“WCT”) now held by the Estate pursuant to the Court's Order dated January 29, 2014 (Doc. 375).

Besides requiring approval by this Court, this settlement shall be subject to a public comment period of not
less than 30 days pursuant to Section 122(i) of CERCLA, 42 U.S.C. § 9622(i). Upon approval of this settlement, the
Trustee shall pay $115,000 of the approx. $350,000 received by the Estate from the sale of the Debtor's intellectual
property to the EPA escrow account, in exchange for the releases described herein. This settlement avoids
litigation regarding the EPA-related administrative claims, settles the EPA's claim at a discount, and resolves the
Estate's liability to the Queen Owners in exchange for any and all rights of the Estate to personal property that the
Trustee already abandoned. Litigation with the EPA and/or the Queen Owners regarding CERCLA damages could
result in far greater liability than $115,000 and would likely take years to resolve. This settlement facilitates
prompt resolution of this bankruptcy case.
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